Maurice A. Deane School of Law at Hofstra University

Scholarly Commons at Hofstra Law
Hofstra Law Faculty Scholarship
2014

Transformative Mediation
Joseph Folger
Robert A. Baruch Bush
Maurice A. Deane School of Law at Hofstra University

Follow this and additional works at: https://scholarlycommons.law.hofstra.edu/faculty_scholarship

Recommended Citation
Joseph Folger and Robert A. Baruch Bush, Transformative Mediation, 2 62 (2014)
Available at: https://scholarlycommons.law.hofstra.edu/faculty_scholarship/441

This Article is brought to you for free and open access by Scholarly Commons at Hofstra Law. It has been accepted
for inclusion in Hofstra Law Faculty Scholarship by an authorized administrator of Scholarly Commons at Hofstra
Law. For more information, please contact lawlas@hofstra.edu.

This article from International Journal of Conflict Engagement and Resolution is published by Eleven international publishing and made available to Boom uitgevers Den
Haag

Transformative Mediation
A Self-Assessment
Joseph Folger & Robert A. Baruch Bush*
Abstract
Transformative mediation is an approach to third party intervention that has been
implemented in a range of dispute settings over the past twenty years. This article
offers an explanation of what led us to develop the transformative model of media‐
tion, and an assessment of the body of work related to both the theory and practice
of transformative mediation. Specifically, we offer an assessment of: how well the
relational premises of the model have been articulated, whether transformative
practice remained aligned with its underlying premises, what the impact of practice
has been, and what effect this approach to conflict intervention has had on the dis‐
course of the conflict field in general.
Keywords: relational approach to mediation, transformative mediation, ideology
and mediation, Institute for the Study of Conflict Transformation, USPS
REDRESS Mediation Program.
1.

The Project

Since the early 1990s, we have been fortunate to work with a talented group of
colleagues – both practitioners and academics – in developing and implementing
the transformative model of mediation. We launched this effort out of a concern
about the evolving direction of mediation practice during the 1970s and 1980s.
We had both been directly involved in that practice, working in community medi‐
ation centres in Ann Arbor and San Francisco. In 1990, we came together from
very different disciplines but with a common conviction that the human capaci‐
ties for self-determination and understanding lay at the centre of human identity
and that mediation had a unique potential to realize them.
That sounds pretty academic, but what led us to this insight was very practi‐
cal. When we first met, we compared stories of mediating community disputes
and found that our experience was the same: The most memorable cases were the
ones where parties came in looking ‘small and closed’ but left seeming ‘bigger and
*
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more open’ – and the ‘shift’ was as striking to them as it was to us. In other
words, the parties themselves taught us about the importance of what we later
called ‘empowerment and recognition’ shifts. We simply reflected on what was
happening before our eyes and tried to find words to describe and explain this key
positive impact of mediation. The result was the transformative theory.
At the same time, we reflected together on the overall state of mediation
practice at that time, and we were concerned that mediation was losing its unique
and valuable potential for supporting these kinds of shifts, and becoming
more and more like the forms of conflict intervention it was intended to
replace – directive, top-down processes of resolution by an authoritative outsider.
These reflections led to a far-ranging project over the past two decades that inclu‐
ded the publication of four major books, numerous articles and several journal
issues devoted to the model. It also led to the development of training and prac‐
tice supported by two large grants and by work done for the U.S. Postal Service's
REDRESS mediation program.
In the spirit of this issue's theme of evaluating success and failure in the con‐
flict field, we offer our own self-assessment of the body of theoretical and applied
work on transformative mediation. This means addressing the broad question
‘What were we trying to do and to what extent did we succeed in doing it?’ Break‐
ing this down, we reflect on four thematic questions: (a) whether the work was
effective in articulating and clarifying an alternative, relational model of conflict
intervention practice; (b) whether the practice methods at the heart of transfor‐
mative mediation are aligned with the underlying ideological premises of the
model; (c) whether transformative mediation, when implemented, has been suc‐
cessful in achieving what it aims to achieve; and (d) whether the introduction of
transformative mediation has had a useful impact on the discourse and practice
of the mediation field in general.
2.

Four Key Questions

2.1.

Articulating a Relational Model of Mediation Practice

2.1.1 Has the Body of Work on Transformative Mediation Clarified the Conceptual
Foundations of a Relational Model of Mediation?
In writing the first edition of The Promise of Mediation (Bush and Folger, 1994),
we had two primary goals. First, we wanted to alert the field to emerging concerns
about the evolution of mediation practice. We offered a critique of the prevailing
problem-solving or facilitative model of mediation, based on the emerging
research on actual practice – what mediators did when they intervened. Our cri‐
tique, based on the values mentioned earlier, also focused on the ideological
premises of the prevailing mediation model and suggested that these premises
were steering practice away from the most unique and valuable aspects of media‐
tion. We argued that underlying assumptions about human limitations and the
volatile nature of conflict were leading to highly directive practices that threat‐
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ened the preservation of mediation's unique capacities for supporting self-deter‐
mination and communication.
Second, the book offered a broad vision of an alternative, relationally based
model of mediation practice. Our belief was that if mediation was to preserve its
core value, including its emphasis on party-driven dialogue, then the underlying
ideological premises that shape practice needed to shift to a more relational
(rather than individualistic) view of human beings, conflict and institutional
structures. Mediation needed to be based on a view that people have as much
need and capacity for self-determination and human connection as they do for
the fulfillment of their material needs and interests. These two broad conceptual
themes – the critique of existing practice and the need for a relational model of
mediation – were developed in other published works by ourselves and others
(Bush and Folger, 2005; Della Noce, 1999, 2004; Della Noce et al., 2004; Folger
and Bush, 1996, 2001a; Folger et al., 2010).
We believe that this body of work has been quite successful in articulating the
ideological foundations of the model. The discussion of transformative mediation
has led to continuous and thoughtful engagement with practitioners and theo‐
rists, not only about third-party intervention but, more importantly, about the
core assumptions on which mediation and other forms of conflict intervention
are founded. We also see it as a success that the articulation of the model's foun‐
dation made sense to people from very diverse intellectual, cultural and even reli‐
gious outlooks – including the two of us. The fundamental principles of the
theory have had broad appeal.
Challenges/Failures – We were gratified that the relational model has reson‐
ated with many, but there were three noteworthy challenges associated with this
effort to articulate the conceptual foundations of the model. These challenges
hindered the understanding of the model, and we see them as failures in the
effort to clarify the conceptual foundations of the framework.
First, our choice of the name ‘transformative mediation’ was problematic and
sometimes undermined an accurate understanding of the model. We were hesi‐
tant to use this label from the outset because of the anticipated associations with
the term and the likelihood that this label would be misleading. But we felt that a
strong alternative label was needed to distinguish relational practice from exist‐
ing problem-solving and harmony models of intervention. This was important
because we saw the model as an ideological shift in practice, not simply a varia‐
tion in mediator style. Nonetheless, the term ‘transformative’ has been a continu‐
ous hindrance to an accurate understanding of the purpose and goals of the prac‐
tice.
Second, initial discussions and illustrations of the model (especially in the
first edition of The Promise of Mediation) understated the centrality of party
empowerment in transformative mediation. Although the model emphasizes the
balance of empowerment and recognition in both concept and practice, the origi‐
nal discussion of the theory did not establish clearly enough that empowerment is
the cornerstone of transformative practice (Bush, 2010). As a result, misunder‐
standings arose about the role of the mediator in supporting recognition shifts,
sometimes without honoring the empowerment of the parties. Explaining this
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key conceptual point about the centrality of empowerment was important in
understanding transformative mediation as a purely party-driven process.
Third, there is a persistent myth that transformative mediation devalues res‐
olution, settlement, or the development of tangible outcomes for disputes. Per‐
haps because of the terms ‘transformative’ and ‘relational’, many have assumed
that transformative mediators’ primary focus is on the transformation of inter‐
personal relationships. This misunderstanding is often rooted in confusion
between the transformative and harmony views of practice (Folger, 2008). Trans‐
formative practice supports a relational orientation to conflict, not a relationship
orientation. It assumes that people in conflict may decide to end relationships but
they are capable of doing so in a relational way. In addition, this misunderstand‐
ing persists because the transformative model does, in fact, intentionally and
fully shift the mediator's focus away from settlement to avoid leading the parties
towards mediator-preferred outcomes. But the transformative view of conflict
assumes that the parties often bring a resolution focus to the table, and the par‐
ties are always supported by the mediator in exploring whatever outcomes they
want to focus on. It has been surprisingly difficult to clarify that this model of
practice simultaneously avoids a mediator focus on agreement but fully supports
the parties’ focus on agreement when they bring this focus to the conversation.
2.2.

Linking Purpose to Practice

2.2.1 Are the Intervention Methods and Practices of Transformative Mediation
Clearly Aligned with the Underlying Premises of the Model?
In developing training for transformative practice, we were hyper-conscious of
the importance of linking the specifics of practice with the underlying premises of
the model. This goal was critical for us because our core analysis (and our critique
of the prevailing facilitative model) hinged on how the ideological premises of any
model define its practice and intervention methods. As a result, those who
worked on the development of training were continuously guided by the axiom
Purpose Drives Practice. In the early published articles and in the initial volume on
transformative practice and methods, the ideological premises of the model were
explicitly linked to the discussions of all intervention choices and communication
skills (Beal and Saul, 2001; Charbonneau, 2001; Della Noce, 2001; Folger, 2001b;
Folger and Bush, 1996, 2001a, 2001b; Moen et al., 2001; Pope and Bush, 2001).
In addition, all of the core training materials for the practice framework
include clear explanations about how specific mediator skills and interventions
are directly linked to the goals of supporting empowerment, recognition, partydriven dialogue and deliberation, and positive changes in the quality of parties’
conflict interaction. The first third of the basic mediation training is focused
solely on understanding the relational view of conflict and its implications for
understanding the challenges people face in addressing difficult conflict issues.
The training delves into the ideological premises behind the model, including its
underlying view of human capacity, its view of conflict (as a crisis in human inter‐
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action) and the struggle people face in trying to balance empowerment and recog‐
nition in difficult conflicts.1
Our insistence that mediators should know why they are doing what they are
doing – linking practice to purpose – grew out of our ‘day jobs’ as educators who
train graduate students for professional roles. We know that students who learn
skills without understanding the values served by using them are ‘flying blind’,
without a clear vision of their mission or their ethical limits. We saw this with
mediators too and wanted to challenge all mediators – transformative or not – to
be clear about the purposes underlying their practices. More on this is discussed
below.
Challenges/Failures – One of the challenges of linking the goals of transforma‐
tive mediation with intervention practices is that transformative mediation pla‐
ces the mediator in a role that can best be described as ‘proactively following’ the
parties (Folger and Bush, 2001b). This role is somewhat paradoxical and highly
challenging to master, especially for those who have worked with more directive
models of mediation or who have had professional roles that are aimed at creat‐
ing outcomes and solutions for clients. The transformative role asks mediators to
be continuously active and engaged with the parties, but not to lead or direct
them. Mastering and sustaining such a challenging role is usually not feasible
unless the core premises and goals of the model are understood and valued.
Moreover, in the transformative model, the value of supporting and building
parties’ capacity to better deal with conflict trumps other possible goals for medi‐
ation such as generating solutions or ensuring justice (Bush and Folger, 2012).
Many mediators attracted to the model can still have difficulty ‘letting go’ of con‐
trol unless they have great clarity about underlying goals, so the challenge has
been to find ways of always teaching transformative practices in tandem with the
value premises that underlie and explain them. We've tried to produce useful ‘pic‐
tures of practice’ in video form, but even showing a video of transformative prac‐
tice, without linking the demonstration to the core values of the model, can be
severely misleading. We're still working on this one.

1
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The implementation of transformative mediation in the U.S. Postal Service program also attests
to the alignment of premises and practice. The Postal Service chose transformative mediation for
its nationwide REDRESS program mainly because of its core values and goals. The leaders of this
program “made a conscious decision to use the transformative model of mediation in order to
maximize the opportunity to address not only the immediate conflict but also the underlying
issues and fundamental problems related to how people interact with each other” (Intrater &
Gann, 2001, p. 470). As a result of this clear rationale, the sponsors of this program were highly
invested in assessing whether mediators who were chosen to work in the program aligned their
practice with the transformative framework. Research was conducted to assess those mediators
who were trained in the transformative model and who then mediated within this large govern‐
ment organization. The results showed that the mediators’ practice reflected the ten hallmarks
of transformative mediation (Bingham & Nabatchi, 2001), thus indicating that the intervention
methods mediators employed were aligned with the theoretical goals and aspirations of the
model.
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2.3.

Research and Assessment

2.3.1 Has the Implementation of Transformative Mediation Delivered Valuable
Outcomes that Are Consistent with its Purpose?
When we formed our partnership 25 years ago – between a social scientist and a
legal academic – we did so with a keen awareness of the need for research that
would document the impact of transformative practice. The adoption of transfor‐
mative mediation by the U.S. Postal Service program in 1997 meant that trans‐
formative mediation has been the most researched model of practice over the
past twenty years. Extensive research was conducted by a team of independent
researchers led by Lisa Bingham over a ten-year period (Anderson and Bingham,
1997; Bingham, 1997, 2003, 2010; Bingham and Nabatchi, 2001, 2010; Bingham
and Novac, 2001; Nabatchi et al., 2010). Although Bingham's team addressed a
wide range of research questions, we consider two areas most important.
Transformation of Conflict Interaction – Was there in fact some transformation
of the parties’ conflict interaction through empowerment and recognition shifts?
On this point, the research revealed that the majority of participants felt the
mediator helped them to clarify their own goals in the conflict, supported their
understanding of the other person's point of view and helped the other under‐
stand their point of view. A vast majority of participants also indicated that they
were satisfied with the outcomes of the mediation (Bingham, 2010: 330). In addi‐
tion, a large majority of parties also reported that the other person listened to
them during the mediation, that they learned more about the other person's
point of view and that they acknowledged the legitimacy of the other's perspec‐
tives, views, or interests (Bingham, 2010: 331). All of these reported behaviors by
parties in mediation indicate that an improved quality of interaction was suppor‐
ted by the mediators and that this support was valued by the parties themselves.
Our own study of Postal Service mediation cases also offered documentation of
how conflict was transformed during the mediations (Antes et al., 2001).2
Upstream Effects – The leaders of the Postal Service program hoped that this
large mediation effort could result in ‘improved workplace culture’ in the organi‐
zation based on the potential upstream effects of parties’ participation in media‐
tion (Hallberlin, 2001: 378). Several studies indicated that such long-range
impacts resulted from the program. For instance, two-thirds of the parties indica‐
ted after participating in mediation they expected the mediation to have a longterm positive impact on their future relationship with the other party (Hallberlin,
2001: 380). Other studies revealed changes in the way supervisors described how
2

Specifically, this study found the following indicators of conflict transformation, as reported in
case studies of mediation sessions: The manner in which participants express themselves
changed from strong emotion to calm, from defensiveness to greater openness, from speaking
about the other party to interacting with them; participants acted more confidently and compe‐
tently as the mediation progressed; participants established more personal connections with
each other; participants gained new understandings during the mediation about the other party
and their actions; participants gained new understandings during the mediation about them‐
selves and their own actions; discussion of a specific incident often led participants to talk about
larger issues that were significant to them.
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they addressed conflict after participating in mediation. For example, managers
reported that their own conflict behaviors changed after experiencing the value of
mediation. They tended to listen more to the other person, they were more open
to expressions of emotion by the other party and they relied less on top-down
responses to handling conflict with employees (Bingham, 2010: 332).
Challenges/Failures – Although all of the above research is valuable in assess‐
ing transformative practice and its impacts, the kinds of studies that would best
assess and document positive shifts in parties’ interaction during mediation, and
upstream effects, have not yet been conducted. Because of confidentiality restric‐
tions in the Postal Service program, no attempts were made to document qualita‐
tive shifts in interaction via direct observation or recorded transcripts of media‐
tion sessions. As a result, the data available in these studies have been mostly
self-reports from parties and mediators, and such research has well-acknowledged
limits. Alternative forms of qualitative and discourse analytic research are clearly
needed to strengthen the assessment of transformative practice and its impact
(Folger, 2001a), but as with all such research, funding and institutional support is
difficult to arrange. Still, we're keenly aware that more and better research is nee‐
ded.
2.4.

Mediation Discourse/Evolution of Practice

2.4.1 What Impact Has the Introduction of Transformative Mediation Had on the
Discourse and Practice of the Mediation Field in General?
At the beginning of our work, we had a ‘food’ metaphor for what kind of impact
we could realistically hope to have on the mediation field: We probably wouldn't
convince everyone to give up meat, we said, but we might get more people to try
vegetarian cooking! At this point, it's fair to ask whether the development of the
transformative model has had at least some broader impact, even of the latter
kind. This is a less tangible goal and one that is difficult to assess, but the possible
impact that transformative mediation has had on the discourse of the field in
general is important to gauge. Although there is no direct measurement of this
impact, we do see indirect indicators of broader impact in a few general areas.
Debate and Dialogue in the Field – From the beginning, the ideological critique
of practice and the suggestion of an alternative relational model of mediation
sparked controversy and elicited strong response in print and at professional con‐
ferences (Bush and Folger, 2013; Condlin, 2013; Folger, 2002; Folger and Bush,
2005; Gaynier, 2005; Menkel-Meadow, 1995; Milner, 1996; Seul, 1999; Williams,
1997). This intense reaction was predicted by Jeffrey Rubin, the consulting editor
for the first edition of The Promise of Mediation. Rubin wrote, “The fact that Bush
and Folger are so frankly ideological and value driven in their analysis will also
disturb those readers who wish for a value-neutral appraisal of the mediation
industry” (Bush and Folger, 1994: xii). The clear focus on ideology – the examina‐
tion of core premises about human nature, conflict and institutional values in
mediation – struck a nerve in the field.
As van Dijk suggests in his analysis of ideological clashes, ideological conflicts
are played out in the discourse of vested groups through arguments about the
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legitimacy and non-legitimacy of new ideas and practices (van Dijk, 1998:
260-262). Much of the critique and debate about transformative practice centred
on the legitimacy of the underlying values of the relational model (Bush and
Folger, 2013; Folger and Bush, 2010). Questions were raised about the model's
broad commitment to party capacity and its insistence on a relational vision of
conflict. But through our hitting an ideological nerve, the discussion and debate
about these issues was enriched. It encouraged practitioners and theorists to
move beyond the design of intervention techniques – beyond the ‘toolbox’ – to
examine the premises that give rise to practices, the assumptions that ultimately
define what mediation is and what it can and does achieve. And these conversa‐
tions about the ideological dimensions of mediation have moved beyond the Uni‐
ted States to the international arena. We're gratified by this impact.
Indeed, a range of volumes has been published since the transformative
model was articulated that are explicitly influenced by the goals and focus of the
model, although not identified as transformative practice per se (Arielli and
Scotto, 2003; Billikopf, 2004; Bloom, 2012; Bowers and Moffett, 2012; Domenici,
1996; Domenici and Littlejohn, 2001; Grenig, 2005; Sampaio and Braga Neto,
2007). And in general, transformative mediation is now seen as an established,
alternative model of practice described in parallel with problem solving, restora‐
tive justice and other forms of conflict intervention (Alfini et al., 2006; Folberg et
al., 2004; Folger et al., 2013; Oberman, 2005; Riskin et al., 2005; Umbreit et al.,
2003; Vindelov, 2012).3
Mediation Policy: Definition, Certification, Ethics – Formal definitions of media‐
tion have been changed in legal and informal settings to accommodate transfor‐
mative mediation's focus on supporting constructive changes in the quality of
parties’ conflict interaction (Simon, 2012). These changes are significant in that
they support a broader conception of the goals and outcomes of mediation,
thereby including the value of conflict transformation. Inclusion of these broader
definitions in mediator ethics codes has led to the articulation of new standards
for resolving ethical dilemmas, standards that make preserving party self-deter‐
mination the highest ethical imperative for mediators (New York State Unified
Court System, Division of Court Operations, Office of ADR Programs, 2005). Sim‐
ilarly, some professional organizations in the United States have changed their
criteria for certifying mediators to reflect the significant differences in practice
that the transformative model entails (Bush, 2004). Without these kinds of
changes, transformative mediators would not have been able to achieve the pro‐
fessional status needed to practice mediation in their regions.
Challenges/Failures – Although the ideological critique of practice that accom‐
panied the initial presentation of transformative mediation was helpful in mov‐
3

In addition, the core premises on which transformative mediation is built have been adapted by a
range of practitioners, who have extended the ideological foundations and goals of practice
beyond traditional two-party mediation settings. The relational vision of practice has been linked
to the development of diverse forms of conflict intervention including third-party work in ethnopolitical and multi-party disputes (Saul & Sears, 2010), public dialogue projects (Stains, 2001),
organizational conflict/development (Cuzzo, 2010), team development (Folger, 2010a), group
facilitation (Kraybill, 2004) and victim-offender interventions (Umbreit et al., 2003).
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ing the focus in the field from methods and techniques to core premises, it also
produced a strain of divisive and contentious discourse, primarily in the United
States. This response may have been inevitable given the nature of ideological
clashes in any professional context, but it nonetheless inhibited productive
debate and, at times, created unnecessary backlash. On a personal level, the
response to our work has sometimes been not only uncivil, but downright hurtful
(Condlin, 2013). We have often asked ourselves whether it would have been pos‐
sible to present the transformative model and the need for it without the critique.
It is a significant rhetorical challenge to question existing practice (even if docu‐
mented by independent research) and argue for needed change, while not offend‐
ing those who support existing paradigms (van Dijk, 1998).
At a more practical level, we are disappointed that our view that sound prac‐
tice must be based on coherent underlying theory has not gained wide acceptance
in the field. The contrary view, that mediators can and should employ whatever
methods are needed, from their ‘toolbox’ of techniques, continues to hold wide
sway. So does the notion that good practice means incorporating elements from
all models, even though doing so involves a practice with no coherent foundation.
Though we have a deep commitment to relational premises, we believe even more
strongly in the principle that responsible practice must be based on some set of
coherent premises, and not simply on ‘what works’. We consider it a failure that
we have not persuaded a wider segment of the field of the need for coherent
theory as a basis for sound practice.
Third, from the beginning, we knew that the transformative mediation was
based on a view of conflict that was potentially valuable, not just for mediation
and other forms of third-party intervention, but for understanding conflict in
general. This relational view has the potential to help people respond to and man‐
age their own conflicts by encouraging thoughtful consideration of how to bal‐
ance empowerment and recognition – strength of self and connection to others –
in all challenging conflicts. The implications of this view for managing one's own
conflicts have not been developed, illustrated or disseminated. Therefore the
transformative view of conflict has not had a significant impact on theory and
practice related to negotiation, or the self-management of conflict. We hope this
may change in the future.
Finally, though our original intentions for the transformative model were
modest, in terms of seeing its acceptance in practice, we had hoped that it would
attract more practitioners and users. The surge of interest from the Postal Service
and several other large agencies, and from several smaller community centres and
private practitioner communities, was encouraging; but it was not followed by a
wider move to use the model. Today, in terms of actual mediators using it, and
clients served, the transformative model remains a significant but still a ‘minor‐
ity’ form of practice, compared with the dominant problem-solving (or evaluative)
approaches. Our original conviction remains strong that people are eager to exer‐
cise self-determination in truly party-driven processes. It seems that this convic‐
tion is not yet widely shared in the mediation field, but we're still hopeful that
others will see what we saw in those early mediation cases – that relational ‘shifts’
are the heart of the matter – and we'll keep working to support those who do.
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3.

Holding Practice Accountable to Theory

For us, the strongest feature of the entire body of work on transformative media‐
tion is its consistent and intensive effort to link sound theory with useful practice
(Della Noce, 2004). Whether or not many mediators adopt transformative prac‐
tice, we believe the work on this model provides a clear illustration of how prac‐
tice methods can be consistent with the underlying ideological and conceptual
premises of a theoretical model. This focus on theory-to-practice – and the
accomplishments it generated – were only possible because of the wide range of
talented practitioners in the field who worked on the development and imple‐
mentation of this framework. Their primary interest in this work came from their
deep resonance with the relational vision of conflict. But it was their willingness
to challenge themselves and their own practice, to make insightful contributions
to the design of training and to implement transformative mediation (often in
the face of institutional resistance) that made the alignment of theory and prac‐
tice possible (Folger, 2010b; Miller, 2010). We are deeply grateful to these collea‐
gues for their leadership, tenacity and creativity. Without them, none of the suc‐
cesses noted above would have been possible. And we continue to hope that more
will join this circle of colleagues, and help to address some of the challenges dis‐
cussed in this assessment.
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